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Between 2016 and 2018, New Zealand promulgated a suite of regulations designed 
to provide greater enforcement of animal welfare.1 Those regulations sit alongside 
their enabling legislation – the Animal Welfare Act 1999 (NZ) (the Act) – and, in 
addition, 18 codes of welfare. The regulations are designed to ‘complement 
minimum standards in the codes of welfare and the more general and serious 
offences provided under the [Animal Welfare] Act’2 and represent the ushering in of a 
new infringement offence system that many critics of codes of welfare had called for. 
This article will look at both codes of welfare and the new system of regulations 
before questioning whether the latter truly represents the substantive change that is 
needed in New Zealand’s animal welfare enforcement system. 
 
The status quo ante: Codes of welfare and their deficiencies 
 
New Zealand’s repeal of the Animal Protection Act 1960 – ‘a crock of old garbage’3 – 
and its enactment of the Animal Welfare Act 1999 was momentous. One of the most 
progressive animal welfare legislative frameworks of its time, it was lauded for 
 
1 Nathan Guy, Minister for Primary Industries, ‘New animal welfare regulations progressed’ (Media Release, 20 July 
2017) https://www.beehive.govt.nz/release/new-animal-welfare-regulations-progressed. 
2 Ministry for Primary Industries, Regulatory Impact Statement: Animal Welfare Regulations 2017, 29 June 2017, 
https://www.mpi.govt.nz/dmsdocument/18980-animal-welfare-appendix-five-regulatory-impact-statement. 




symbolic – and yet nevertheless, significant – advances.4 Those advances included 
a presumptive ban on research, testing and teaching on non-human hominids,5 and 
the recognition that the promotion of the ‘3Rs’ was a purpose of the Act’s new 
regulatory regime for research, testing and teaching involving animals.6 Most 
importantly, however, the Act was drafted with a preventative, welfare-centric 
perspective that went beyond simply prohibiting cruelty toward animals, and instead 
imposed an obligation upon those in charge of animals to ensure their physical, 
health and behavioural needs were met.7 These needs were broadly defined as 
proper and sufficient food and water, adequate shelter, freedom from unnecessary or 
unreasonable pain and distress; prompt diagnosis/treatment of illness/injury; and 
freedom to express normal behaviours.8 These are familiar terms, having been 
paraphrased from Rogers Brambell’s five freedoms9 and, with the enactment of the 
Animal Welfare Act, New Zealand was the first country to codify these baseline 
animal welfare values in legislation. 
 
Codes of welfare as a concept 
The five freedoms, expressed in the Act as a duty to ensure an animal’s physical, 
health and behavioural needs, are deliberately broad. When applied to different 
species, they will necessarily entail specific requirements. To that end, the Act also 
provided for the promulgation for species/industry specific codes of welfare. These 
codes served as adjuncts to the parent Animal Welfare Act, providing minimum 
standards, best practices and general information specific to a species or use of 
animals. Upon enactment of the Act, six codes – previously voluntary standards 
under the previous legislation – were grandparented under the new Act.10 Since then 
various codes have been created or revised, such that there are now 18 codes of 
welfare, covering species as varied as alpaca to dogs, and uses as different as 
commercial slaughter through to zoos. Each code provides minimum standards and 
recommended best practices for specific interactions and uses of animals. For 
example, Minimum Standard 4(b) in the code of welfare for companion cats, referring 
to cats living in cages, states that ‘caged cats must be provided with the opportunity 
to engage in play and exercise daily’.11 The accompanying recommended best 
practice is ‘caged cats should have access to climbing ramps, platforms, sleeping 
shelves and scratching posts or pads’.12 Whereas minimum standards are what 
 
4 Peter Sankoff, ‘Five Years of the “New” Animal Welfare Regime: Lessons Learned from New Zealand’s Decision 
to Modernize its Animal Welfare Legislation’ (2005) 11(7) Animal Law 7, 7–8. 
5 Animal Welfare Act 1999 (NZ) s 85. 
6 Animal Welfare Act 1999 (NZ) s 80. The ‘3Rs’ are reduction of animals used in RTT; refinement of RTT techniques 
to reduce harm; and replacement with non-sentient alternatives where possible.  
7 Animal Welfare Act 1999 (NZ) s 10. 
8 Animal Welfare Act 1999 (NZ) s 4. 
9 FW Rogers Brambell, Report of the Technical Committee to Enquire into the Welfare of Animals kept under Intensive Livestock 
Husbandry Systems (Her Majesty’s Stationery Office, 1967). 
10 Animal Welfare Act 1999 (NZ) s 191; schedule 4 (now repealed). 





those in charge of animals must do, recommended best practices are what they 
should do. 
 
However, despite the directory language employed by minimum standards in codes, 
they are not enforceable. At most, prosecuting authorities can use non-compliance 
with minimum standards as rebuttable evidence of a breach of the parent Act.13 
Simultaneously, the minimum standards act as a shield: compliance with minimum 
standards acts as a defence to prosecutions under the parent Act.14 Thus, using the 
example above, if the person in charge of a caged cat does not provide it with an 
opportunity to exercise daily, prosecuting authorities can point to this failure to meet 
a minimum standard as evidence that they breached the obligation to ensure the 
physical, health and behavioural needs of the cat were met, an offence under the 
Act.15 Similarly, however, even if any prolonged period of time in a cage necessarily 
prevents the cat from the ‘opportunity to display normal patterns of behaviour’ and 
thus breaches the obligation to ensure the physical, health and behavioural needs of 
the cat were met, there is a good defence to any prosecution that minimum 
standards permitted the caging.  
 
In this way, codes might fulfil their strict statutory purpose of establishing minimum 
standards and recommended best practices,16 but structural difficulties frustrate the 
broader purpose of providing guidance when applying the general provisions relating 
to care of animals in the parent Act. Those difficulties are discussed further below. 
 
The deficiencies in codes of welfare 
There are two core deficiencies in the code of welfare system that frustrate their 
purpose. First, their relationship with the parent Act lacks clarity. In the preface to the 
companion cat code of welfare, the Minister of Agriculture17 noted that: ‘I recommend 
that all those who care for animals become familiar with the relevant codes. This is 
important because failure to meet a minimum standard in a code could lead to legal 
action being taken.’18 Underlying this statement is the fact that enforcement of a 
code’s minimum standards is only ever indirect: breach of the minimum standards is 
not the same as breaching the Act directly. With a breach of a minimum standard 
only leading to the possibility of enforcement action, it lacks the immediate coercive 
effect necessary to encourage compliance. That is exacerbated by the fact that any 
breach would only aid a prosecution under the Act, such as for failing to ensure the 
 
13 Animal Welfare Act 1999 (NZ) s 13(1A); s 24(1); s 30(1A). 
14 Animal Welfare Act 1999 (NZ) s 13(2)(c); s 24(2); s 30(2)(c). Compliance with minimum standards will not provide 
a defence in all circumstances: those charged with reckless or wilful ill-treatment of animals, for example, cannot rely 
on compliance with minimum standards to defend their conduct.  
15 Animal Welfare Act 1999 (NZ) s 12.  
16 Animal Welfare Act 1999 (NZ) s 68. 
17 The office is now termed as the Minister for Primary Industries. 




physical, health and behavioural needs of an animal.19 While this offence is strict 
liability,20 it is also a category 2 offence under the Criminal Procedure Act 2011 
(NZ),21 necessitating court proceedings. Even ignoring the significant structural 
problems and resource constraints endemic in animal welfare enforcement that lead 
to few prosecutions being taken,22 court proceedings would be inappropriate for 
minor offending.23 Accordingly, given warnings by enforcement authorities are by far 
the most common response to a breach of minimum standards – fewer than 100 of 
the 10,000 substantiated cases of animal welfare breaches per year are 
prosecuted24 – the Minister’s recommendation/warning rings somewhat hollow.25 
 
Secondly, because compliance with the codes is a defence to prosecutions under 
the Act, their content is critical: to reiterate, a practice that would otherwise breach 
the Act’s general provisions – no matter how serious the breach – is defensible if a 
minimum standard permits the practice.26 This ‘code pre-emption’27 means a great 
deal of importance is placed upon who determines the minimum standards. 
 
The National Animal Welfare Advisory Committee (NAWAC), an advisory body 
established by the Act, has the statutory responsibility for overseeing the issue and 
amendment of the codes,28 however, anyone has the ability to draft a code.29 While 
NAWAC itself has drafted many of the codes, a code of welfare for dairy cattle, for 
example, ‘was drafted by an industry writing group convened through Dairy Insight. 
Representatives (including farmers) of those likely to be affected by the Code were 
consulted during its preparation and before public notification.’ 30 Given, as Sankoff 
has noted, that the ‘code review process itself has been both challenging and time-
consuming for animal advocates’,31 there is an obvious concern that the 
asymmetries in the process leading to the creation of codes favour industry voices, 
incentivised to advocate for lower minimum standards.32   
 
 
19 Animal Welfare Act 1999 (NZ) s 12(a). 
20 Animal Welfare Act 1999 (NZ) s 13(1). 
21 Criminal Procedure Act 2011 (NZ) s 6(1). 
22 Exhaustively detailed by Danielle Duffield, ‘The enforcement of animal welfare offences and the viability of an 
infringement regime as a strategy for reform’ (2013) 25(3) New Zealand Universities Law Review 897, 907–16, and referred 
to briefly later in this article.  
23 NZ Crown Law Office, Solicitor-General’s Prosecution Guidelines (2013), 5.93.  
http://www.crownlaw.govt.nz/assets/Uploads/Prosecution-Guidelines/prosecution-guidelines-2013.pdf. 
24 Cabinet Paper, Cabinet Economic Growth and Infrastructure Committee, ‘Proposed New Animal Welfare 
Regulations’, 6 July 2017 https://www.mpi.govt.nz/dmsdocument/18974-animal-welfare-regulations-cabinet-paper, 
[17]. 
25 Duffield, above n 22, 920. 
26 Sankoff, above n 4, 15–16. 
27 Ibid. 
28 Animal Welfare Act 1999 (NZ) s 57(e). 
29 Animal Welfare Act 1999 (NZ) s 70(1). 
30 Animal Welfare (Dairy Cattle) Code of Welfare Report 2010 (NZ) 2. 
31 Sankoff, above n 4, 19. 
32 The structural deficiencies in the preparation of codes of welfare are catalogued in Michael C Morris, ‘The Use of 




Moreover, until 2015, such code pre-emption was specifically envisaged in the code 
drafting process: the Act allowed NAWAC, when reviewing draft codes, to 
recommend minimum standards and recommendations for best practice that did not 
fully meet the Act’s obligations.33 Justification for allowing such code pre-emption 
included the feasibility, practicality and economic effects of transitioning to higher 
standards, thereby allowing economic concerns to trump animal welfare concerns.34 
Thirteen of the existing 18 codes were drafted or reviewed under this system.35 Such 
code pre-emption is no longer provided for explicitly in the Act, and, indeed, when 
considering a draft code, NAWAC ‘must be satisfied that the proposed standards are 
the minimum necessary to ensure that the purposes of this Act will be met’.36 
Nevertheless, NAWAC may also ‘take into account practicality and economic impact, 
if relevant’ which, for the reasons above, will often be a central part of the 
conversation when consulting industry groups.37 Structural deficiencies were and 
remain part of the code drafting process, leading to the potential for the drafting of 
minimum standards that would otherwise fall below the general standards in the Act. 
 
These two aspects work in concert to undermine the efficacy of codes. If minimum 
standards are difficult to enforce, whilst at the same time permitting conduct that runs 
contrary to the general provisions of the Act, the overall purpose of the Act, which 
inter alia, is to ‘recognise that animals are sentient’ and ‘require persons in charge of 
animals, to attend properly to the welfare of those animals’ is undermined.38 
 
The new regulatory shift 
 
The structural deficiencies in the code system identified have not gone unnoticed 
and calls for regulatory reform have included a focus on creating a new method of 
enforcement. Albeit hesitantly, Sankoff has argued for ‘shifting, at least in part, to a 
regulatory or administrative regime in which prosecutions would be summary 
proceedings, even if this results in lower maximum penalties’.39 This would allow 
authorities to treat low-level animal welfare offending ‘like highway traffic violations 
for speeding, with a fine and, in the case of repeat offending, imprisonment.’40 
Duffield has provided extensive analysis on a system of infringement offences as 
filling the gap for offending that deserves more than a warning but less than the full 
court proceedings.41 Her identified advantages of such a system include deterrence 
 
33 Animal Welfare Act 1999 (NZ) s 73(1) (since repealed). 
34 Animal Welfare Act 1999 (NZ) s 73(3) (since repealed). 
35 Reviews of Commercial Slaughter, Dairy Cattle, Horses and Donkeys, Transport and Sheep and Beef Cattle codes 
of welfare were all finalised after May 2015 and the passage of the Animal Welfare Amendment Act (No 2) 2015 (NZ) 
which amended these provisions.  
36 Animal Welfare Act 1999 (NZ) s 73(1). 
37 Animal Welfare Act 1999 (NZ) s 73(3). 
38 Animal Welfare Act 1999 (NZ) long title.  
39 Sankoff, above n 4, 36. 
40 Ibid. 




– ‘if offenders are detected with sufficient frequency and punished with appropriate 
severity, then they will be less likely to commit a particular offence’42 – as well as 
providing an effective option for prosecuting minor offending.43  
 
Parliament heeded those calls by enacting the Animal Welfare Amendment Act (No 
2) 2015 (NZ), which provided for the capacity to institute a new regulatory system for 
infringement offences.44 The following section will assess the content and efficacy of 
that new system. 
 
The genesis and content of the new regulations 
The Ministry for Primary Industries – the government department with the 
responsibility of overseeing the Act – first started considering the idea of an 
infringement system in 2012.45 Those proposals (and the consultation processes that 
followed) eventually led to the provisions in the Animal Welfare Amendment Act (No 
2) 2015. Essentially, this legislation amended the Act to provide for regulations to: (a) 
(inter alia) set animal welfare standards or requirements relating to the care of and 
conduct toward animals by persons in charge of animals;46 and (b) prescribe 
offences that constitute infringement offences.47 The combination of these two 
regulation-making powers allows for the promulgation of regulations that proscribe 
standards for care of (and conduct toward) animals, the breach of which will amount 
to an infringement offence. 
 
The first set of regulations responded to a specific animal welfare issue. In the wake 
of a major scandal involving secret camera footage of significant and widespread 
mistreatment of bobby calves (male calves deemed excess to requirements) by the 
dairy industry in late 2015,48 the Ministry for Primary Industries proposed and 
confirmed regulations relating to calves.49 Those regulations were confirmed by July 
2016, and most came into force by August of that year.50 The regulations relating to 
the fitness of calves for transportation were the first example of the infringement 
offence system in practice, and so, for example, if a person in charge of a calf 
permits it to be transported before it is four days old, the person commits an 
 
42 Ibid 920, citing Liz Bluff and Richard Johnstone, ‘Infringement Notices: Stimulus for Prevention or Trivialising 
Offences’ (2003) 19(4) Journal of Occupational Health & Safety Australia and New Zealand 337, 338. 
43 Ibid 923. 
44 Animal Welfare Act 1999 (NZ) s 183A. 
45 Ministry for Primary Industries, Animal Welfare Matters: Proposals for a New Zealand Animal Welfare Strategy and 
amendments to the Animal Welfare Act 1999, Discussion Paper No 2012/07, August 2012; Duffield, above n 22, 916. 
46 Animal Welfare Act 1999 (NZ) s 183A(1)(a). 
47 Animal Welfare Act 1999 (NZ) s 183(1)(h). 
48 ‘We saw calves torn from mothers' - shocking video exposes dairy industry cruelty’ New Zealand Herald (online), 30 
November 2015 http://www.nzherald.co.nz/nz/news/article.cfm?c_id=1&objectid=11553342. 
49 Nathan Guy, Minister for Primary Industries, ‘New rules for bobby calves confirmed’ (Media Release, 27 July 2016) 
https://www.beehive.govt.nz/release/new-rules-bobby-calves-confirmed. 




infringement offence with an infringement fee of $500.51 While the ability of the 
government to respond so quickly to mistreatment concerns with regulatory action 
was an impressive feature of the new regulatory system, a more cynical view would 
say that the regulations were simply a kneejerk reaction to the significant damage 
inflicted upon New Zealand dairy’s international reputation.52 
 
Certainly, these regulations focusing on calves seemed somewhat ad hoc given the 
Ministry for Primary industries was developing a far more comprehensive suite of 
proposed regulations during the same period.53 At the end of 2015 and in early 2016, 
the Ministry and various stakeholders distilled 91 regulations after considering 1200 
minimum standards contained in the codes of welfare, consulting upon them in April 
and May 2016.54 The five-week consultation period, acknowledged by the Ministry as 
‘short’, but necessary due to the fast-tracking of the separate calf regulations,55 was 
far too brief. Nevertheless, 1400 submissions were received, and 46 ‘care and 
procedures’ regulations were promulgated in March 2018.56 The vast majority of 
those regulations are due to come into force in October 2018,57 with the other 
regulations from the original 91 proposed due to be finalised in 2018 and 2019.58  
 
The 46 care and procedures regulations promulgated cover myriad animal welfare 
issues, from dogs being left in hot cars,59 tail docking of pigs60 to the use of fireworks 
at rodeo events.61 Of the regulations, 26 create strict liability infringement offences, 
with instant fines ranging from $300 to $500 (and no conviction recorded). The 
remainder of the regulations are deemed ‘prosecutable regulation offences’, 
meaning they require the same process of prosecution that already exists in the Act; 
ie, a full court proceeding and possibility of a criminal conviction for those offenders 
found guilty.  
 
A dramatic shift? 
 
51 Ibid reg 6. Other offences included in these regulations are strict liability offences that require normal prosecution 
action. 
52 Joel Maxwell, ‘New Zealand dairy cruelty’ claims target UK consumer in Guardian ad campaign (6 December 2015, 
NZFarmer.co.nz) https://www.stuff.co.nz/business/farming/74783076/new-zealand-dairy-cruelty-claims-target-
uk-consumer-in-guardian-ad-campaign. 
53 Ministry for Primary Industries, ‘Animal Welfare Regulations: Summary report on public consultation April/May 
2016’ (Discussion Paper No 2017/02, 6–7). Originally part of the more comprehensive suite of regulations, the 
Ministry for Primary Industries acknowledged that it ‘fast tracked to ensure they were in place for the majority of the 
2016 bobby calf season’. 
54 Cabinet Paper, above n 24, [24]–[26]. 
55 Ibid [24]. 
56 Animal Welfare (Care and Procedures) Regulations 2018 (NZ). 
57 Ibid reg 2. 
58 This was the original timeline, but a change of government likely delayed the promulgation of the Animal Welfare 
(Care and Procedures) Regulations 2018 (NZ), and will thus likely delay the finalising of the remaining proposed 
regulations.  
59 Animal Welfare (Care and Procedures) Regulations 2018 (NZ) reg 14. 
60 Ibid 21. 




There is no doubt that this is the most significant regulatory shift in animal welfare 
since the original enactment of the Act in 1999. The power provided in May 2015 to 
create an infringement offence system – the same argued for by Sankoff and 
Duffield – was realised with the promulgation of the calf regulations in 2016 and care 
and procedure regulations in 2018.  
 
Despite the significance of the shift, at least in theory, there are signs that the new 
system is not as ground-breaking as it could be. The first point to note is that the 
‘code pre-emption’ provisions that were repealed have reappeared under the 
regulation-making powers in the Act.62 Regulations may prescribe standards or 
requirements that do not fully meet the obligations in the parent Act, and in the 
process of approving such regulations the Minister may consider ‘New Zealand’s 
overall interests (including, without limitation, health, social, economic, international, 
or environmental interests)’.63 This obviously raises the same systemic concerns that 
were present in the code of welfare system. Moreover, the brevity of the consultation 
period, in conjunction with the extant asymmetries that exist between advocacy and 
industry groups, mean that the same concerns regarding the content of minimum 
standards in codes apply to regulations. In somewhat of an understatement, upon 
the finalisation of the regulations, the Minister noted that ‘advocacy groups will also 
be disappointed that there are no proposals to ban rodeos, the use of colony cages 
for layer hens or farrowing crates for pigs.’64 Positive, progressive change, it seems, 
will require more than simply a new regulatory system, and there is good basis to 
suspect that – beyond the new infringement fee system – the deficiencies in the 
codes have simply carried over to the new regulations.  
 
Nevertheless, the new infringement offence system has at least the potential to yield 
animal welfare dividends, and the effect of the calf regulations in this regard is 
instructive. The Minister has claimed that the regulations ‘contributed to a reduction 
of more than 50 percent in the mortality rates of young calves during 2016’65 and the 
mortality rates in the transportation of the numbers of transported calves has fallen 
from 68 per 10,000 in 2008 to six per 10,000 in 2017.66 There were 155 infringement 
offences recorded in 2017. For context, however, 4.5 to 5 million bobby calves are 
born in New Zealand each year, and it is difficult to determine the extent to which the 
regulations are responsible for this change in mortality rates given the significant 
media exposure of their mistreatment.67 Certainly, the issuing of 155 infringement 
 
62 This change was instituted by the Animal Welfare Amendment Act (No 2) 2015 (NZ). 
63 Animal Welfare Act 1999 (NZ) s 183A(2); s 183A(8). 
64 Cabinet Paper, above n 24, [9]. 
65 Ibid [27]. 






notices is promising, albeit not necessarily representing the ‘victory for our animal 
welfare regulations’ that the new responsible Minister has claimed.68 
 
At the same time, there have been no prosecutions under the more serious 
‘prosecutable regulatory offences’ contained in those calf regulations. While the 
Ministry has argued that these offences are different to ill-treatment offences in the 
Act, ‘in that an act is not necessary to also prove that the action or omission caused 
the animal pain or distress, or that the pain or distress involved was unreasonable or 
unnecessary’,69 this ignores the fact that, as described earlier in this article, failure to 
meet a minimum standard in a code of welfare can be used as rebuttable evidence 
in prosecutions of offences such as ill-treatment.70 In such a scenario, the 
prosecution would not have to prove the elements of ill-treatment; the defendant 
would instead need to show ill-treatment did not occur notwithstanding the breach of 
a minimum standard. Given this, prosecutable regulatory offences seem to add little 
to the existing toolkit available to prosecution authorities.   
 
Unnecessary confusion 
While prosecutable regulatory offences may add little beyond that which already 
exists in the parent Act, they nevertheless represent an additional layer of regulation 
in New Zealand’s animal welfare enforcement system. The Ministry for Primary 
Industries has indicated that it will align minimum standards with the regulations and, 
indeed, both sets of regulations promulgated make significant changes to codes of 
welfare.71 However, the regulations do not displace codes of welfare completely and, 
while they coexist, it is sometimes genuinely unclear to which modes of liability those 
in charge of animals are subject.   
 
For example, presently, under the code of welfare for layer hens, those in charge of 
hens must not subject them to induced moulting.72 Prosecuting authorities may use a 
breach of this minimum standard as evidence that the person in charge has not 
ensured the physical, health or behavioural needs of the hen;73 and/or has ill-treated 
the hen.74 Those offences have potential penalties of (in the case of an individual) 
imprisonment for a term not exceeding 12 months, a fine not exceeding $50,000 or 
both.75 The same offence is provided for under the care and procedures regulations 





69 Cabinet Paper, above n 24, n 18. 
70 Animal Welfare Act 1999 (NZ) s 30(1A). 
71 Animal Welfare (Care and Procedures) Regulations 2018 (NZ) schedule 2; Animal Welfare (Calves) Regulations 2016 (NZ) 
schedule 2. 
72 Animal Welfare (Layer Hens) Code of Welfare 2012 (NZ) Minimum Standard 15(e). 
73 Animal Welfare Act 1999 (NZ) ss 13(1A), 12. 
74 Animal Welfare Act 1999 (NZ) ss 30(1A), 29(a). 
75 Animal Welfare Act 1999 (NZ) ss 25; 37. 
76 Animal Welfare (Care and Procedures) Regulations 2018 (NZ) reg 22.  
 
 
Given the Ministry for Primary Industries’ pronouncement that it would align the 
minimum standards in codes of welfare to take account of the new regulations, one 
might expect that the regulations would revoke the minimum standard for induced 
moulting so as to avoid any confusion. However, the regulations simply amend the 
minimum standard so that it will read, ‘Moulting in a hen must not be induced 
moulting’ compared to the existing ‘hens must not be subject to induced moulting’ – 
a cosmetic amendment. The failure of the regulations to revoke the equivalent 
existing minimum standard means that when the regulation comes into force on 1 
October 2018, by inducing a hen to moult, a person will potentially commit three 
offences: two under the Act and one under the regulations. It is completely within the 
discretion of a prosecuting authority which offence it chooses to prosecute, and while 
such flexibility is useful to authorities, that advantage is outweighed by the confusion 
caused by unprincipled overlapping modes of liability.  
 
This lack of clarity is the product of poor regulatory design. The original, primary 
intention of the new powers created in 2015 was for ‘minimum standards in the 
codes of welfare [to] be lifted into regulations and that prosecutable offences and 
infringement offences be prescribed which carry lower penalties than the more 
serious offences under the Act.’77 The vast majority of the new regulations – 40 out 
of 46 – are simply reflective of minimum standards in existing codes of welfare.78 
Where those regulations duplicate and do not revoke the associated minimum 
standards, the confusion concerns identified above will proliferate. A possible 
alternative avoiding these concerns – simply allowing for direct enforcement of codes 
and their minimum standards via an infringement system – was not considered as a 
possible regulatory option.79 
 
In a 2012 article, Sankoff maintained his 2005 criticism that the code framework is 
still ‘currently failing as a means of providing suitable short-term outcomes for 
animals’ but noted, more optimistically, that ‘the process of enacting codes is an 
invaluable mechanism for promoting societal discourse on issues relating to the 
proper treatment of animals, which are normally glossed over or ignored’.80 With one 
– albeit flawed and complex – system, the potential for effective societal discourse 
was clear. There is a strong sense however, that the additional layer of regulation, 
and the structural confusion and duplication that it represents, may threaten that 
silver lining of the code system. 
 
Accordingly, although the introduction of an infringement offence system is a sea-
change, this system is only part of the new regulations, and there are considerable 
risks associated with the system design. It thus remains to be seen whether the new 
 
77 Cabinet Paper, above n 24, [20]. 
78 Ibid [35]. 
79 Ministry for Primary Industries, above n 2. 
80 Peter Sankoff, ‘The Animal Rights Debate and the Expansion of Public Discourse: Is it possible for the 
law protecting animals to simultaneously fail and succeed?’ (2012) 18(2) Animal Law 281, 303. 
 
 
regulations will overall lead to substantive changes in animal welfare. An analysis of 
the wider context of animal welfare regulation, discussed briefly in the next part, 
gives cause for scepticism. 
 
The bigger picture 
Ultimately, an enforcement system is only as good as its enforcers. Neither Sankoff 
nor Duffield viewed the creation of an infringement system as a panacea to animal 
welfare enforcement issues in New Zealand; such a system had to accompany wider 
animal welfare reform before meaningful change could be expected. The Animal 
Welfare Act is enforced on all practical levels by the Ministry for Primary Industries 
and the Royal New Zealand Society for the Prevention of Cruelty to Animals (SPCA 
New Zealand) which, under a memorandum of understanding, roughly divides the 
enforcement of the Act’s provisions to the effect that SPCA New Zealand focuses on 
companion animals and small-scale livestock operations, whereas the Ministry 
focuses on large-scale livestock operations.81 However, the Ministry’s enforcement 
operation is relatively limited,82 and SPCA New Zealand receives negligible 
government funding.83 As Duffield notes, there are ‘important questions about the 
appropriateness of a private charity being charged with the enforcement of a criminal 
statute entirely at its own cost and discretion’.84 While there have been some 
increases in funding to the Ministry for Primary Industries as a result of the new 
regulatory system,85 the systemic inequities remain and, until they are addressed, 
substantive improvements in animal welfare will remain elusive.  
 
Conclusion 
In his stocktake of the Animal Welfare Act five years after its enactment, Sankoff 
noted the following: 
 
The New Zealand experience demonstrates that the enactment of animal 
welfare legislation is often only the first step, as opposed to the last step, in 
creating an improved legal regime for animals. It also illustrates the many 
difficulties arising in a multi-dimensional regulatory regime, and lends support 
for the notion that perception (exemplified by a ‘strong’ statute) and reality (a 
diluted legal regime, created through codes) are two very different things.86 
 
A preliminary view of the new regulatory regime indicates that New Zealand has 
failed to learn from this lesson. Certainly, the implementation of an infringement 
system is a laudable change that will assist in improving the deterrent effect of the 
 
81 Duffield, above n 22, 903. 
82 There are 22 full-time inspectors employed nationwide. 
83 Less than 1 per cent of SPCA’s funding comes from government sources: Sally Hibbard, ‘Talk to the Animals: 
Enforcing animal welfare - whose job is it?’, New Zealand Herald (online) 22 July 2014, 
http://www.nzherald.co.nz/lifestyle/news/article.cfm?c_id=6&objectid=11297268. 
84 Duffield, above n 22, 907. 
85 Ministry for Primary Industries, above n 2, 27. 
86 Sankoff, above n 4, 24. 
 
 
Act and, thus, more than likely lead to improvements in animal welfare. However, 
this development is marred by the confusion an extra layer of regulations provides, 
and is a lost opportunity in that the systemic deficiencies in the codes persist and are 
replicated in those regulations. New Zealand still has a way to go if it wishes to truly 
improve its animal welfare regime for the betterment of the animals it seeks to 
protect.  
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